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!
Be it enacted by the 'oWn Board : of the
(Name of Legisiative Bady) : :
[(JCounty [JCity XTown [JVillage E'
_ (Select one.) : |
of Davenport ] as follows:

Section 1 Legislative Findings and Purpose.

The Town Board has determined that certain high-intensity traffic associated with Construction Aclivity, as defined
herein, can damage and significantly reduce the life of Town highways, which must then be repaired at the expense
of the Town's taxpayers The Town Board has further determined that such damage can be reliably measured using
recognized englneenng standards. In addition, the Town Board has determined that the strength and capacity of
Town highways may in some cases be inadequate to meet the demands of trafﬁc for Construction Activity, as defined
herein, and that upgrades to Town highways may be necessary to accomrnodate such traffic. The Town Board finds
that it is in the best interest of the citizens and taxpayers of the Town to have the Person responsible for such
Construction Activity bear responsibility for making any. necessary upgrades to Town highways and repairing any
damage caused to Town highways at the expense of such Person. The purpose of this local law is to establish a
mechanism by which the Person responsible for Construction Activity that will generate traffic likely to require
upgrades or cause qamage to Town highways shall ensure that such upgrades are made and such damage is
repaired at the Person's own expense. . i,
Section 2: Authority: g
This local law is enacted pursuant to New York Vehicle & Traffic Law Section 1660, New York municipa! Home Rule
Law Section 10, New York Statute of Local Governments Section:10, New York nghway Law Sections 320 & 328,
and other applicable statutes. A
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Section 3: Definitions.

As used in this local law, the follo‘{ying terms shall have the meaning set forth herein:

Baseline Traffic means recurring ambient traffic presented on an annualized basis. It includes
typical daily activities on Town Highways (hereinafter defined) such as passenger vehicles, school
buses; delivery vehicles, garbage trucks, and normal commuter and business traffic. Baseline Traffic
. is the cause of normal wear and tear for which a Town nghway is constructed.

Baseline Traffic does not include unusual heavy trafﬁc occurring on a temporary basis for such
thlngs 48 Constructlon Activity (hereinafter defined).

Conslructlon Activity means any activity occutring or to occur that results in land disturbance or
the improvement of a parcel. Evidence of Construction Activity lncludes without limitation, those
activities Wthh are also being undertaken subject to:

Federal permits and approvals including, without 11m1tat1on approvals subject to the National
Environmental Policy Act and activities subject to the! following Nationwide Permits as amended
and issued by the U.S. Army Coips of Engineers: Permit 8 (Oil and Gas Structures), Permit 12
(Utility Line Activities), Permit 13 (Bank Stabilization), Permit 16 (Return Water from Upland
Contained Disposal Areas), Permit 17 (Hydropower Projects), Permit 21 (Surface Coal Mining
.Operations), Permit 29 (Residential Developments), Permit 33 (Temporary Construction, Access,
and Dewatering), Permit 38 (Cleanup of Hazardous and Toxic Waste), Permit 39 (Commercial and
Institutional Developments), and Permit 44 (Mining Activities); or

State -permits and approvals, including, w1thout limitation: Highway Work Permits, Waste
Transporter i Permits, SPDES General Permit for Stormwater Discharges from Construction
Activity, Overweight/Oversize Vehicle Permit, Authority to Transport Property (Except Household
Goods), Divisible Load Overweight Permit, Special Hauling Trip and Annual Oversize/Overweight
Loads. Permit, LCV/Tandem Trailer Permit, and Special Hauling Permit.

Construction Activity shall not include land clearing activity or the improvement of a parcel
related solely to "farm woodland" or "land used in agricultural production,” as those terms are
defined pursvant to New York Agriculture & Markets Law Section 301. Construction Activity
shall not include local travel by any veh:cle(q) or impleément(s) or combination thereof when used
solely for fatm purposes.

Person means any person, persons, corporation, partnership, limited liability company, or other
entity. _ ‘ \

Concentrated Traffic means traffic intended to travel upon or traveling upon Town Highways to or
from the site of Construction Activity which (i) is not Bascline Traffic, and (ii) which will exceed
the predetermmed normal wear and tear thresholds of one or more Town Highways or segments of
Town: nghways ‘

Road Protect:mn Program Manual means the Road Protection Pr‘ograilm Manual prepared by Delta
Engineers, Architects, & Land Surveyors, P.C., a copy of which is on file at the Town Hall.



Town Highway means those roads and highways and related appurtenances of the Town which are
owned or maintained by the Town or otherwise exist as Town Highways by dedication or use,
including without limitation, roadways, shoulders, gulde rails, bridges, tunnels, culverts, sluices,
ditches, swales, sidewalks, or any utilities or improvements therein, thereon, or thereunder. A map
of all‘highways of the Town is and shall be maintained iby the Town Highway Superintendent.

I8
'

Town: High\?vav Superintendent means the Superintende'nt of Highways. or his or her designee.

Road Repair means any repair to or replacement in kmd of a Town nghway to fix damages
caused by Construction Activity.

Road Upggad means any 1mproverr1ent to a Town nghway necessary to support or safely
accommodate a Construction Activity's Concentrated Traff" ic.

Structural con51derat10ns refer to Town Highway structures such as bridges, culverts, guard rails
and signs.

L

Geometric considerations refer to road width; curve radii and/or grades of Town Highways.
Section 4: Applicability. ,

This local law shall apply to any Person who indivi!!dually or in concert with another Person,
intends to ‘undertake Construction Actlvuy that will: result in Concentrated Traffic on Town

nghways ﬁ‘

Section 5: Determination of Whether Proposed Use Constitutes Concentrated Traffic.

A. Any Person identified under Section 4 of this local law shall, prior to undertaking Construction
Activity that results in or may result in Concentrated Traffic to travel upon Town Highways, submit
a haul route application form and project traffic worksheet to the Town Highway Supenntendent in
accordance with the forms and procedures set forth in the Program Manual.

B. The Town Highway Superintendent shall review such application and worksheet in accordance
with the Road Protection Program Manual. Within no more than thlrty (30) days after receipt of a
complete haul route application and project traffic worksheet, the Town Highway Superintendent
shall notify the applicant whether the use of Town Highways will result in Concentrated Traffic.

(1) If the proposed use .of Town Highways will not result in
Concentrated Traffic, the remaining provisions of this local law shall not be
applicable to the applicant.

(ii) If the proposed use of Town Highways will result in Concentrated
Traffic, the applicant must either (a) modify the intended haul route and
certify to the Town that no traffic generated by the applicant's Construction
Activity will travel over or upon a Town Highway so that such traffic will
not constitute Concentrated Traffic or (b) comply with the provisions of
Section 6 of this local law, o




Section 6: Requirements for Concent_rated Traffic.

If the Town Highway Superintendent determines that traffic 'génerated by an applicant's
Construction Activity will result in Concentrated Trafﬁc the apphcant shall be required to comply
with the following provisions:

A. The applicant shall be requ1red to set forth a haul route declaration as set forth in the Program
Manual.

B. The Town's engmeermg consultant shall examine each segment of the proposed haul route in
order to: i Lo

() evaluate the Town Highways on the proposed haul route for design; structural,
geometric, or health and safety deficiencies, as those deficiencies are defined more
. fully by the Program Manual; and
(i)  estimate the costs and procedures necessary to upgrade such Town Highways on
- the proposed haul route if the Town's :engineering consultant determines that the
Town Highways on the proposed haul route must be upgraded to accommodate the
- applicant's Concentrated Traffic;-and
(iii)  if available, propose an altemate haul route if required due to design deficiencies
or if desired by the applicant to minimize estimated . upgrade or repair costs to the
haul route.

C. The Town's engineering consultant shall design or approve, in conjunctron with the Town
nghway Superintendent or the Town's Engineer, all structural, geometric, health and safety, and
roadbed upgrades to Town Highways necessary to accommodate the applicant's Concentrated
Traffic, which upgrades shall be made at the applicant's expense in accordance with the provisions
of paragraph’ H of this Section 6. An applicant that has completed upgrades to Town Highways in
accordance with this paragraph C will not be responsible for repairing Town Highways on the
applicant's haul route provided that the applicant's actual traffic does.not exceed the scope, volume,
weight, or trips reported on the applicant’s haul route declaration.

D. The Town's engineering consultant shall conduct all pre-use testing and threshold evaluation
of each segment of a haul route that is a Town Highway in accordance with the methods set forth
in the Road Protection Program Manual.

E. If no upgrades have been required and/or made to the Town Highways on the proposed haul
route and the Town's engineering consultant determines that the applicant’s Concentrated Traffic
is expected to cause damage to Town Highways, the Town's engineering consultant shall provide
the Town Highway Superintendent and the applicant with an estimate of the cost to repair such
damage. Prior to the use of any haul route segment on Town Highways, the applicant shall agree
to make all such repairs at the applicant's expense in accordance with.the provisions of paragraph
H of this Section 6 (including the posting of appropriaté security). If any haul toute segment is on
unpaved Town Highways, the Town Highway Superintendent  may require, upon the
recommendation of the Town's engineering consultant, that such Town Highways be subject to
weekly monitoring and that any damage be repaired within five (5) days at the applicant's expense
in accordance with the provisions of paragraph H of this Section 6. |



F. The Town's engineering consultant shall conduct all post—use test‘mg and damage assessment
of each segment of a haul route that is a Town Highwdy in accordance with the methods set forth
in the Road Protection Program Manual. The Town's engineering consultant shall provide an
estimate of the cost of repairing any actual damage to Town Highways caused by the apphcanls
Concentrated Traffic. Upon receiving the estimate, the applicant shall- make all such repairs at the
apphcants elxpense in accordance with the provisions of paragraph H pf this Section 6. Upon the
satistactory :completion of the repairs and the approval of such repairs by the Town Highway
Supenntendent any unused security shall be returned to the applicant.
|
G. Any securlty for performance and/or payment requu‘ed under thrs local law shall be in an
amount set by the Town Board upon the recommendation of the Towns engineering consultant.
Any such secunty shall be provided pursuant to a written security agreement with the Town,
approved by the Town Board and also approved by the:Town Attorney as to form, sufficiency, and
manner of execution. At the Town Board's discretion, the security thay be in the form of (i) a
performance or payment bond, as applicable, (ii) the deposit of funds with the Town, (iii) an
irrevocable letter of credit from a bank authorized to do business in New York State, or (iv) other
financial guarantee acceptable to the Town Board.
i

H. An applicant shall be permitted to undertake upgrade or repair work only if the Town Highway
Superintendent determines that the applicant, or a contractor h1red by the applicant, has the
capability and experience to make the necessary repairs or upgrades. All work shall be performed
pursuant to’an agreement in wrrtmg between the applicant and the iTown which shall require,
among other things, the applicant or its contractor to (i) complete the work in a timely fashion, (ii)
post security in accordance with the requirements of paragraph G of this Section 6, (iii) indemnify
the Town against all liability stemming from the applicant's work, and!(rv) provide the Town with
satisfactory jevidence of insurance ‘as determined by the: Town, including liability insurance naming

the Town as additional insured. All repairs or upgradés to Town Highways shall be made in

accordance with the specifications established by the Town Highway Superintendent and must be
approved by the Town Highway Supermtendent In addition, the applicant shall comply with ali
apphcable laws and regulations, including without ‘limitation the prevailing wage requirements of
New York Labor Law. The applicant or its contractor shall obtain all governmental permrts and
approvals and obtain any private land rights that are necessary to make any required repairs or
upgrades to Town Highways. If the applicant does not wish to make lsuch repairs or upgrades to
Town Highways, or is determined by the Town Highway Superintendent, not to have the necessary
capability to make such repairs or upgrades, then the applicant shall }agree in writing to pay -the
Town. for the cost of such repairs or upgrades to Town Hrghways and post security in accordance
with the requirements of paragraph G of this Section 6. :

1 The applicant shall pay the Town for all of the Town's reasonable costs, attorneys' fees, and
expenses inimplementing the requirements of this Section 6, including without limitation the fees
of the Town's engineering consultant in conducting all activities requ1red hereunder and under the
Road Protection Program Manual. The Town may in some cases provrde the applicant with an
estimate of :such costs, attorney's fees, and expenses, and the Tov]vn Board may require the
applicant to.place funds in escrow to cover such costs attorneys' fees, and expenses before the
Town incurs; any such costs, fees and expenses. ' i

L The appllcant shall defend, indemnify, and hold the Town harmless from all losses resulting
from injury or death of persons or damage to property arlsmg from the applicant's upgrades and
repairs to Town Highways. 1




K. If an applicant disagrees with any decision 'Ey the Town Board the Town Highway
Superintendent, or the Town's engineering consultant in the ddmmlstratlon of this local law,
including without limitation the extent or method of a proposed hlghway upgrade or repair, any
cost imposed upon the applicant, or an estimate of the amount of security to be held by the Town,
and the applicant and the Town are unable to resolve their dispu'te through negotiation, the
applicant may make a written request to the Town Board appealing such decision and requesting a
pubhc hearmg at which the applicant shall have the right to appear and be heard. The Town Board
shall issue a public notice of hearing and shall hold such public hearlmg not fewer than five (5)
days nor mdre than forty-five (45) days. after such request. The Town|Board may reverse, modify,
or affirm, wholly or partly, the decision appealed from and shall make such decision as in its
opinion ought to have been made in the matter and, to that end, shall have all the powers of the
board, official, or consultant from whose decision the appeal is taken. The Town Board shall issue
a determination on the applicant's request within thirty (30) days of the public hearing. In view of
the Town's fobligation to provide its residents with safe and properl;lz maintained highways, the
Town Board's determination shall be final. ;

In order to comply with the requirements of this Section 6, an applicant shall have the option of
entering into a road use agreement with the Town. A sample form of road use agreement is on file
at the Town Hall. The sample form road use agreement may be aménded from time to time by
resolution of the Town Board, with any amended version replacing the prior version on file at the
Town Hall. 'The applicant may ask to modify such form or propose Ei different form of road use
agreement, but any such agreement must be in a form approved by, the Town Board and also
approved by the Town Attorney as to form, suffi crency, and manner of execution.

Section 7: Updates to the Road Protection Program Manual. ,

. f |
From time to time, updates to the Road Protection Program Manual 1'1‘1I ay be published. The Town
Board. may from time to time update or replace any manual referenced in this local law by adopting
a local law referencing such new or updated manual, ;and thereafter, the new or updated manual

shall be binding on all Persons subject to this’ local law.’ 1

i

|

|

Section 8: Application Fees.

The Town Board may establish a schedule of fees relatmg to appllcatlons approvals, inspections,
and enforcement under this local law. ;
i

Section 9: Enforcement and Penalties for Offenses.

A. The Town Highway Superintendent, code enforcement officer, or law enforcement officials are
hereby given the duty, power, and authority to administer and enforce 'this local law. Any Person
may file a complaint with the Town Highway Superinténdent alleging a violation of this local law,
and the Town Highway Superintendent shall mvestlgate and report on such complaint, If
reasonable evidence of a violation exists, the Town nghway Superintendent may issue a notice of
violation, an appearance ticket, and an order to cease and desist to the Person or Persons alleged to
have v1olated this local law. :

B. Any Person or Persons convicted of violating any prov151on of this local law shall be subject to
monetary cwll penalties not exceeding $500 for a first. v1olat10n not less than $500 nor more than

‘ 3
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$800 for the second violation occurring within a period of five years; and not less than $800 nor
more than $1,000 for the third or subsequent violation occurring within a period of five years. Each
week that a viclation continues uncorrected or is resumed shall constitute a separate additional
violation. ; :

C. The Justice Court of the Town shall have original and trial jurisdiction over all notices of
violations and appearance tickets served charging violations of this local law. For the purpose of
conferring jurisdiction upon courts and judicial officers generally, violations of this local law shall
be deemed misdemeanors, and for such purpose only, all provisions of law relating to
misdemeanors shall apply to such violations.

D. In addition to the penalties prescribed herein, if any use of Town Highways is made or
threatened in violation of the New York Highway Law] the New York Vehicle & Traffic, or other
local law or ordinance of the Town, the Town Highway Superintendent may, in the name of and
on behalf of the Town, seek all remedies allowed pursuant to such laws or ordinances and may
institute an action or proceeding to restrain or enjoin such unlawful use,

E. Tnlieu of or in addition to any fine or imprisonment, or both, imposed for a conviction of a
violation of:this local law, each such violation may be" subject to a civil penalty not to exceed
$10,000 to be recovered in an action or proceeding in a;court of competent jurisdiction. Each week
that a vnolatxon continues uncorrected or is resumed shall constltute a separate additional violation.
[.

F. (1) In addition to any penalties or other remedies provided for or allowed herein, the Town
Highway Superintendent shall have the right and authority. to issue a stop-work order in order to
halt any use of or work on one or more Town Highways that 1s determmed by the Town Highway
" Superintendent to:

a. pose an unreasonable risk to the safety, health, or general welfare of the public, without
regard to whether such use of or work on Town Highways has been authorized pursuant to
this local law or by a road use agreement, or

b. pose arisk of imminent harm to Town Highways, without regard to whether such

use of or work on Town Highways has been authorized pursuant to this local law or by a
road use agreement, or

c. be contrary to any applicable provision of this local law.

(2) All stop-work orders shall be in writing, be dated and signed by the Town Highway
Superintendent, state the reason or reasons for issuance, state with specificity the particular use of
and/or work on Town Highways that must cease and the sparticular Town Highways for which the
stop-work order is effective, and; where applicable, state the conditions that must be satisfied
before the use of or work on such Town Highways shall be permitted to resume.

(3) The Town Highway ‘Superintendent éhall cause the stop-work order, or a copy thereof, to be
served personally or by certified mail on the following Persons, where applicable:

a. the Person who has submitted a haul route declaration to the Town and whose use of or

. work on Town Highways is the subject of the stop-work order, and
.. b. the Person who is a party to a road use agreement with the Town and whose use of or

~ work on Town Highways is the subject of the stop-work order, and
* - ¢. anyidentifiable contractor, subcontractor, construction superintendent, hauler, or any of

8




1 |
“their agents, or any other Person taking part or assisting in the use of or work on Town
Highways that is the Subject of the stop-work order.

Notw1thstandmg the foregoing, the failure to serve any Person mentioned above shall not affect the
validity or effectlveness of the stop-work order.

(4)Up0n the issuance of a stop-work order, all Persom. performing, taking part in, or assisting in
the use of or work on Town Highways that is the subject of the stop-work order shall immediately
ceasepall such use of or work on such Town Highways: The failure to comply with the terms and
conditions of a stop-work order issued hereunder shall constitute a violation of this local law.

(5) A stop-work order may be rescinded only by the Town Highway Superintendent upon
receipt of evidence that the conditions or actions that lead to the issuance of the stop-work order
have been abated or adequately addressed. -

Section 10: Time to Act.

The time periods prescribed herein in which the Town Board, the Town Highway Superintendent,
other Town official, or the Town's engineering consultant shall act are not of the essence and shall
not be construed as imposing a limitation on the time to act.

Sectibn 11: Inconsistent Provisions and Repealer.

In the event;of any inconsistency between the provisions of this local law and the provisions of the
Road Protecii’lon Program Manual, the provisions of this local law shall control. All ordinances, local
laws, and parts thereof _mcon_smtent with this local law are hereby repealed.

Section 12: Severability.

If any part or provision of this local law or the application thereto to any Person or circumstance
shall be adjudged invalid by any court of competent jurisdiction, such judgment shall be confined in
its operation to the part or provision or application directly involved in the controversy in which
such judgment shall have been rendered and shall not affect or impair the validity of the remainder
of this local law or the application thereof to other Persons or circumstances.

Section 13: Effective Date.
: A : :
This local law shall take effect upon filing with the New: York Secretary of State.



(Complete the certification in the paragrhph that applies to the filing of this local law and
strike out that which is not applicable.)

1. (Final adoption by local legislative body only. )
| hereby certify that the local law annexed hereto, designated as local aw No. 2 of 2034 __ of

the (County)(City) Town)(Vllla?’) ot Davenport was duly passed by the
Wwn Dad on DLC- 1H 20} "/ in accordance with the applicabl'e
{Namae of Legislative Body} . .

provisions of law.

2. (Passage by local legislative body with approval, no disapproval or repassage after disapproval by the Elective

Chief Executive Officer.) i
| hereby certify that the local law annexed hereto, designated as focat faw No. of 20 of
the (County)(Clty)(Town)(Vlllage) of : was duly passed by the

‘ on ‘ 20_____, and was (approved)(not approved)
(Name of Legislative Body) ' .
(repassed after disapproval) by the _ 1 and was deemed duly adopted
{Elective Chief Executive Officer”) . |
on 20[[]. in accardance w ith the applicable provisions of law.
3. (Final adoption by referendum.) S ! -
| hereby certify that the local law annexed hereto, desugnated as Iocal law No. of 20 of
the (County)(Clty)(Town)(thlage) of : was duly passed by th%
~_on 20 . and was (approved)(not approved)

(Name of Legislative Body) _ !
{repassed after disapproval) by the on 20

(Elective Ch:ef Executive Officer”)

Such local law was submntted to the people by reason of a (mandatory)(penmssuve) referendum, and received the afﬁrmatlve
vote of a majority of the|quallﬁed electors voting thereon at the (general)(special)(annual) election held on !

20 , in accordance with the applicable provisions of law.

'
f

4. (Subjectto ﬁermls;lve referendum and final adoption because no valid petition was filed requesting referendum.}

I hereby certify that the local aw annexed hereto, designated as local law No. of 20 of i
the {County){City)(Town)(Village} of ‘ was duly passed by the‘.
: “on . 20 . and was (approved)(not approved)

(Name of Legislative Body)

(repassed after disapproval) by the ' . : ..on 20 . Such local
. (Elactive Chief Executive Officer'}

law was subject to permissive referendum and no valid petition requesting such referendum was filed as of
20 '

, in accordance with the applicable provisions of law.

* Elective Chief Executwe Officer means or includes the chief executive officer of a county elected on a county-wide basis or, if there
be none, the chalrperson of the county legislative body, the mayor of a clty or village, or the supervisor of a town where such officer is
vested with the power tojapprove or veto local laws or ordinances.
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5. (City local law concermng Charter revision proposed by petutlon ) |
| hereby certify that the local law annexed hereto, designated as local law No. of 20 of

the City of ; -having been submitted to referendum pursuant to the prowsmns of section (36)(37) of
the Municipal Home Rule Law, and having received the affirmative vote of a majority of the qualified electors of such city voung

thereon at the (specual)(general) election held on : 20 , became operalive.

: .
6. (County focal law concerning adoptlon of Chartar)
I hereby certify that the local law annexed hereto, designated as Iocal law No. of 20 of
the County of ___ : State of New York, having been submitted to the electors at the General Election of |
November - 20 , pursuant to subdivisions 5 and 7 of section 33 of the Municipal Home Rule Law, and having
received the affirmative;vote of a majority of the qualified electors of the cities of said county as a unit and a majority of the
qualified electors of the towns of said county consudered as a unit votlng at said general election, became operative,

(If any other authorized form of final adoption has been followed, please provide an appropriate certification.}
| further certify that | have compared the preceding local law with the original on file in this office and that the same is a
correct transcript therefrom and of the whole of such original local law, and was finally adopted in the manner indicated in

paragraph above ' a
. 5{ nela da;D
, 9 Clerkiocfthe county legislative bady, City, Town or Village Clerk or | ‘
. ; ‘ officer designated by local legislative body
(Seal) L : o : o Date: /A-/G. clﬂ// o

|

DOS-0239-C1 (Rev. 0612} ‘ _— Pae 4 of 4



